THE LINKAGE BETWEEN ENVIRONMENT AND HUMAN RIGHTS: IS THERE A RIGHT TOENVIRONMENT IN THE INTERNATIONAL CONTEXT?
 ____________________________________       
 
3.1 ENVIRONMENTAL RIGHTS 
 
There is no precise definition of the term ‘Environmental Rights.’ One interpretation 
is that environmental rights are the rights of the elements of environment per se, that 
is, of animals and nature itself, and that these rights are independent of human 
beings. This approach recognises the physical and biological environment as an end 
in itself rather than as a means to human survival. This definition would, however, 
not fit into the general concept of human rights because the rights-holders would not 
be human beings.   
 
Environmental rights are, in a sense, the duties of human beings towards the 
environment as the latter has no voice. For instance, as far as a river is concerned, 
human beings have the right to extract water from it for their well-being. At the same 
time, the river needs ‘environmental flows’ for its sustenance and for the well-being 
of other living organisms in the aquatic systems. Since the environment on its own 
cannot demand its rights, it becomes the responsibility of human beings to define 
environmental rights, otherwise, the environment, if over-burdened or over
exploited, could retaliate in a drastic manner that would not be conducive for the 
survival and sustainable development of human beings in the long run. (Biswas, 2005) 5. Environment rights may be interpreted as rights of elements of environment 
(Nanda and Pring, 2003).  
 
The other interpretation of ‘environmental rights’ signifies the human-oriented 
approach wherein environmental rights are understood as the rights of human 
beings to an environment that is healthy and safe. Such a right is human-oriented 
and it casts a duty on the government to regulate the activities of both—the 
government and the non-governmental sector to ensure that the quality of the 
environment is maintained to ensure the health and safety of human beings.  
At the international level, a number of treaties, declarations and decisions of 
International and Regional Courts, Declarations, Resolutions and Statement of 
Principles exist that deal with the relationship between environment and human 
rights. The right to a clean and healthy environment is recognised in several 
international and national instruments. This chapter analyses the international 
developments pertaining to the establishment of a linkage between environment and 
human rights. It explores the linkage between environment and human rights at the 
international, regional and national levels by analysing the legal instruments and the 
jurisprudence evolved by the courts. It further examines, in the context of human 
rights, whether the ‘right to environment’ has been established as an international 
norm; whether the existing human rights adequately cover the right to environment 
of a particular quality or whether there is a need to articulate an independent right to 
the environment.  
 
3.2 THE ‘ENVIRONMENT’ IN INTERNATIONAL HUMAN RIGHTS LAW  
 
International human rights law pre-dates international environmental law. A series 
of international human rights treaties and other instruments have emerged since 
1945, conferring a legal form on inherent human rights. International Human Rights 
law consists mainly of treaties, customs, declarations, guidelines and principles.  The 
principal international human rights instruments are listed in Box 3.1.  
Box 3.1 The Principal Human Rights Instruments The Principal Human Rights Instruments are: 
1. Universal Declaration of Human Rights by the United Nations (UDHR), 1948. 
2. The International Covenant on Civil and Political Rights (ICCPR), 1966, and its two 
Optional Protocols.  
3. The International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966. 
4. International Convention on the Elimination of All Forms of Racial Discrimination 
(CERD), 1969.  
5. Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 
1979.  
6. Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or 
Punishment, 1984 (CAT). 
7. Convention on the Rights of the Child (CRC), 1989. 
8. Convention on the Rights of Persons with Disabilities,( CRPD), 2008. 
9. International Convention on the Protection of Rights of Migrant Workers and Members 
of Their Family, 1990 (ICRMW). 
10. International Convention for the Protection of All Persons from Enforced 
Disappearances, 2006 (ICPAPED). 
 
Source: Compilation by the author 
 
The Charter of the United Nations states in its preamble and in Articles 1 (3) and 55 
that one of its purposes is to promote and encourage “respect for human rights and 
for fundamental freedoms for all without distinction as to race, sex, language or 
religion”. However, the Charter does not stipulate any human rights and 
fundamental freedoms. Nor does it include any reference to an environmental 
human right. (UN Charter, 1945). The United Nations, nevertheless, provides an 
ideal forum for the development and adoption of international human rights 
instruments.  
 
The first step towards the codification of an international human rights law was the 
adoption of the Universal Declaration of Human Rights (UDHR, 1948) by the United 
Nations on 10 December 1948.  The preamble of the UDHR adopted by the General 
Assembly in 1948, while recognising the inherent dignity and inalienable rights of all 
members of the human family, proclaimed the Universal Declaration as ‘a common 
standard of achievement for all peoples and all nations’.  Article 1 of the UDHR 
states, “All human beings are born free and equal in dignity and rights. They are 
endowed with reason and conscience and should act towards one another in a spirit 
of brotherhood”. Article 3 of the UDHR states, “Everyone has the right to life, liberty 
and security of person”. Article 25 of the UDHR acknowledges that “…everyone has 
the right to a standard of living adequate for the health, well-being of himself and 
his family including food, clothing, housing, medical care and necessary social 
services” (UDHR, 1948). Although a non-binding document containing thirty articles, 
the UDHR has gained the status of customary international law. It does not, however, 
make any direct reference to ‘environment’. It can only be inferred from Articles 1, 3 
and 25 that the quality of the environment is an essential factor for safeguarding 
human health and well-being. Article 28 of the UDHR provides that everyone is 
entitled to “a social and international order in which the rights and freedoms set 
forth in the Declaration can be fully realised”. According to Justice Glazebrook this 
order can be seen as encompassing the ‘environment’ ( Glazebrook, 2008).  
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In 1966, two international covenants supplemented the UDHR. The International 
Covenant on Civil and Political Rights (ICCPR, 1966), its two optional protocols, and 
the International Covenant on Economic, Social and Cultural Rights (ICESCR, 
1966) are the two principal international agreements which list the human rights that 
the States are required to uphold. As in the UDHR, though there is no explicit right 
to environmental quality in the ICCPR or the ICESCR, inferences can be drawn in 
favor of ‘quality environment’ from the provisions contained in some of the Articles. 
Under Article 6(1) of the ICCPR, the provisions such as the ‘right to life,’ and ‘right to 
human dignity’ have a bearing on the ‘right to a quality environment’ as being 
essential for the ‘right to life.’ Article 7(b), which provides for safe and healthy 
working conditions, and Article 11 of the ICESCR, which provides for continuous 
improvement in living conditions, can be inferred to have a bearing on the quality of 
the environment. The same inference can also be drawn of Article 12 of the ICESCR, 
which contains the ‘right to health’ and states that the steps to be taken by the States 
Parties to achieve full realisation of the right to an attainable standard of physical 
and mental health shall include those necessary for the improvement of all aspects of 
environmental and industrial hygiene.  
 
At the global level, two human rights treaties have directly included the value of the 
environment in their systems of protection. These are the UN Convention on the 
Rights of the Child (CRC, 1989) and the ILO Convention 169 concerning Indigenous 
and Tribal Peoples in Independent Countries (ILO, 1989). The recognition of the 
impact of the environment was explicitly established in the UN Convention on the 
Rights of the Child. Article 24(2)(c) of the Convention calls for appropriate measures 
to combat disease and malnutrition through the provision of adequate quantities of 
nutritious foods and clean drinking water, while taking into consideration the 
dangers and risks of environmental pollution. It further contains the provision of 
information and education for all segments of society on the issues of hygiene and 
environmental sanitation.  
 
The ILO Convention 169, concerning Indigenous and Tribal Peoples in Independent 
Countries, while recognising the link between indigenous peoples and their 
environment, calls for the adoption of special measures for safeguarding the 
environment (Article 4) and for participation in decision-making at the national and 
regional levels in the development plans that may affect indigenous peoples. In 
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particular, Article 7(3) of the Convention provides that “Governments shall take 
measures in co-operation with the peoples concerned, to protect and preserve the 
environment of the territories they inhabit”.  
 
Concern for the protection of the environment can also be found in the International 
Humanitarian law. Article 35, paragraph 3 of the additional protocol to the Geneva 
Conventions of 1949, which relates to victims of international armed conflicts, states 
that “it is prohibited to employ methods or means of warfare… which cause 
widespread long-term and severe damage to the natural environment” (Geneva 
Conventions of 1949 and their Additional Protocols). Although the UN Human 
Rights Commission had adopted a number of resolutions linking environment and 
human rights, there was no normative instrument on the right to environment. Since 
the principal human rights instruments do not articulate an independent right to 
environment the ‘right to environment’ can only be a ‘derived right’ from the 
interpretation of the existing civil, political, social, economic and cultural rights. 
Churchill refers to norms that indirectly allow environmental protection as 
‘derivative rights’ (Churchill, 1996). 
 
3.3 THE ‘ENVIRONMENT’ IN REGIONAL HUMAN RIGHTS TREATIES AND CONVENTIONS  
 
There are four Regional Human Rights Treaties. These are listed in Box 3.2. 
Box 3.2 Regional Human Rights Treaties 
1. The European Convention for the Protection of Human Rights and Fundamental 
Freedoms (ECHR), 1950.  
2. The European Social Charter (ESC), 1961, and European Social Charter (revised), 
1996.  
3. The African Charter on Human and Peoples’ Rights (African Charter), 1981.  
4. The American Convention on Human Rights (ACHR), 1969, and Additional 
       Protocol to the American Convention on Human Rights in the area of Economic, 
       Social and Cultural rights (The San Salvador Protocol), 1988. 
Source: Compilation by the author 
 
The European Convention on Human Rights (ECHR, 1950) guarantees civil and 
political rights but does not have a specific environmental right in its catalogue of 
human rights. Environmental protection can thus be dealt with in the proceedings of 
the European Court only indirectly as the subject of a procedural guarantee 
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enshrined in Article 6, or when damage to the environment also violates the rights 
guaranteed by the Convention. The Court, for example, has dealt with protection 
against environmental nuisance under the ‘right to respect for private and family 
life’. Such cases were first brought before the European Court in the 1970s wherein 
environmental threats were linked to human rights.  
 
The European Social Charter (ESC) guarantees social and economic rights. It was 
adopted in 1961 and revised in 1996. It sets out the various rights and freedoms, and 
establishes a supervisory mechanism guaranteeing that they would be respected by 
the States Parties. There is a general connection between environmental protection 
and Article 11 (the right to protection of health), but the text does not give any 
individual any right requiring the State to act or refrain from acting. It contains a 
detailed mandate to establish social rights and obligations. The ESC does not have a 
binding effect and though it has given rights to Non-governmental Organisations 
(NGOs) to file complaints, the supervisory machinery is not effective. The 
Parliamentary Assembly of the Council of Europe, in its report to the Committee on 
the Environment, Agriculture and Local and Regional Affairs, recommended that an 
additional protocol to the ECHR be drafted so as to strengthen environmental 
protection (COE, 2003).  
 
The African Charter, 1981 and the San Salvador Protocol, 1988 recognise the direct 
link between environment and human rights. Article 11 of the San Salvador Protocol 
proclaims, “Everyone shall have the right to live in a healthy environment and to 
have access to basic public services”. It distinguishes between the right of an 
individual to “live in a healthy environment” and the positive obligations of the states 
to protect, preserve and improve the environment. A State’s failure to carry out this 
obligation can lead to an enforceable right of action.  
 
Article 16 of the African Charter guarantees to every individual the right to enjoy the 
best attainable state of physical and mental health while Article 24 provides for a 
more general right adding, “All peoples shall have the right to a general satisfactory 
environment favourable to their development”. In 2002, the African Court of 
Human Rights decided a case that reflects fully the link between human rights and 
the environment. On a petition filed by two NGOs of Ogoniland, Nigeria, the African 
court discovered that Nigeria violated several of its obligations to respect, protect, 
promote and fulfill the human rights embodied in the African Charter of 1981. These 
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included the right to life (Article 4), right to health (Article 16), the right to property 
(Article 14), and the right of peoples to “a general satisfactory environment 
favourable to their development” (Article 24). The violations of environmental rights 
were committed by the Nigerian National Petroleum Development Company in a 
consortium with Shell Development Corporation. These violations led to 
environmental degradation, health problems, toxicity of water and destruction of the 
ecosystem.  
 
The American Convention on Human Rights was adopted by the Organisation of 
American States in 1969. The treaty recreated the Inter-American Commission on 
Human Rights following the model of the European system which existed since the 
1950s. The Inter-American system has adopted a number of human rights treaties and protocols including the Protocol6 of San Salvador on environment and human 
rights. The main function of the Commission is to promote respect for and defence of 
human rights. The Commission has issued decisions in petitions from individuals. 
 
The Protocol of San Salvador entered into force on November 16, 1999. The Protocol 
expressly links human rights and the environment (UNEP-CIEL, 2014). It also 
affirms that Parties shall promote the protection, preservation and improvement of 
the environment (Article 11). Article 10 recognizes the right to health, and stipulates 
that Parties must adopt certain specified measures in order to provide the highest 
level of physical, mental and social well-being, with particular regard for those who 
are made more vulnerable due to poverty. Article 12 recognizes a right to food, and 
Article 14 provides for a right to the benefits of culture. Each of these rights could be 
implicated by degradation of the environment.  
The aforementioned regional conventions are significant pointers to the acceptability 
of the linkage between environment and human rights. 
 
3.4 ‘HUMAN RIGHTS’ IN INTERNATIONAL ENVIRONMENTAL LAW 
 
 A great deal of ‘soft law’ has emerged at the international level which is in the form 
of Declarations, Principles and Resolutions relating to the environment, which 
provide a linkage between environment and human rights.  
There are some international conventions and treaties relating to the environment 
which have a bearing on the protection of human rights. These are mentioned below. 
  
3.4.1 INTERNATIONAL CONVENTIONS AND TREATIES INCORPORATING HUMAN 
RIGHTS 
(1) The Convention Concerning the Protection of the World Cultural and Natural 
Heritage (1972). This Convention links the concept of conservation of nature and the 
preservation of cultural sites by recognising that cultural identity is strongly related 
to the natural environment in which it develops.  
 
(2) The Convention on Civil Liability for Damage Resulting from Activities 
Dangerous to the Environment (1993). This Convention aims to ensure adequate 
compensation for damages resulting from activities that are dangerous to the 
environment, and provides for means of prevention and re-instatement. It also seeks 
to uphold people’s right to access information held by public bodies that have a 
responsibility towards the environment. 
 
(3) At the regional level, the North Atlantic Agreement on Environmental 
Cooperation (1993) has established a Commission for Environmental Cooperation. 
This is the first treaty that establishes a procedure for individuals, organisations and 
corporations to complain about a State’s failure to comply with environmental law. 
The Agreement on the Cooperation for Sustainable Development of the Mekong 
River Basin (1995), another regional treaty, deals with the peaceful resolution of 
disputes concerning the Mekong river in South-east Asia.  
 
(4) The Convention on Access to Information, Public Participation in Decision
making and Access to Environmental Justice in Environmental Matters (the Aarhus 
Convention) was adopted in 1998. The Aarhus Convention links environmental 
rights and human rights by referring to the right of every person “to live in an 
environment adequate to his or her health and well-being, and the duty, both 
individually and in association with others, to protect and improve the 
environment for the benefit of present and future generations”. It also upholds 
peoples’ right to access information, participate in decision-making and play a part in 
environment-related judicial matters. The Aarhus Convention establishes a number 
of procedural rights with regard to the environment. It democratises environmental 
decision making by bringing in individuals and private groups who are usually most 
affected by environmental degradation and limiting the discretionary powers of the 
state authorities. 
 
3.4.2 DECLARATIONS, PRINCIPLES AND RESOLUTIONS LINKING ENVIRONMENT 
AND HUMAN RIGHTS: HISTORICAL DEVELOPMENTS 
 
Scholars have traced the historical developments from the time of early fisheries 
conventions prior to the creation of the UN, to the period of UNCED and beyond, (Sands and Peel, 2012). Though the UN General Assembly adopted a resolution7 
acknowledging the relationship between the environment and development as early 
as in 1968, the first major international instrument to link environment and human 
rights is the Declaration adopted by the Stockholm Conference in 1972 (Stockholm 
Declaration, 1972). In preparation for the Conference, the UN Secretary General had 
recommended that the Preparatory Committee to the Conference should draft a 
Declaration on the Human Environment in which the rights and obligations of 
citizens and governments can be addressed with regard to the protection of the 
human environment. The Declaration, which was subsequently endorsed at the 
Conference, contained 26 principles, of which the first is the most important in terms 
of linking environment to human rights. It states: “Man has the fundamental right to 
freedom, equality and adequate conditions of life in an environment of a quality 
that permits a life of dignity and well being and bears a solemn responsibility to 
protect and improve the environment for present and future generations.”  
 
The right in the Stockholm declaration, according to some commentators is not 
clearly stated in the Principle which itself is rather unwieldy (Sohn, 1973).  A 
significant achievement however, of the Stockholm Conference, besides facilitating 
an international awareness regarding environmental issues and concerns was the 
creation of the United Nations Environment Programme (UNEP). The UNEP’s 
mandate is to address environmental issues at the international level and to 
coordinate with member states to derive a consensus on policy issues.  
 
Significant developments took place at the behest of the UNEP, which linked the 
fundamental value of the environment for the survival of human beings and included 
concepts such as Environment Impact Assessment of development projects for 
ensuring sustainable development and obligation on the part of the authorities to 
provide information. The UNEP Draft Principles of 1978 paved the way for important 
developments in international environmental law and policy. The adoption by the 
UNGA of the World Charter for Nature, 1982, was significant, as it affirmed the 
fundamental value of nature and the environment. The Charter focused on 
environmental protection and recognised the relationship between the natural 
environment and human survival. Mankind is a part of nature and all life depends on 
the uninterrupted functioning of natural systems. The World Charter contains 
concepts such as sustainable development, environment impact assessment, and the 
obligation to provide information. By setting out the principles for the protection of 
nature it protects nature for its own good. The World Conservation Strategy of 1980 
(WCS, 1980) developed by IUCN, the Montevideo Programme of 1981, developed by 
UNEP and the World Charter for Nature, 1982, all provided a linkage between 
environment, nature and human survival. These led to further developments in 
international environmental law which linked environment protection and human 
rights.   
 
Ten years after Stockholm, the UN convened the World Commission on Environment 
and Development, (WCED), headed by Mrs. Gro Harlem Brundtland, the former 
Prime Minister of Norway. In its report titled, ‘Our Common Future’, WCED drew 
the attention of the world community to the need for protecting the environment by 
making a provision in their constitution or by enacting special laws. The report stated 
that many countries had included a ‘right to an adequate environment’ in their 
national system (WCED, 1987). Although the report did not claim that a right to 
environment exists under customary international law, it advocated the desirability 
of articulating such a right. Around the same time, an Expert Group on Environment 
Law recommended the implementation of 22 legal principles, of which the first 
principle is the fundamental right of all human beings to an environment that is 
adequate for their health and well-being (WC Report, 1987).  
 
In 1989, at the International Summit on the Protection of the Global Atmosphere, the 
participating States from around the world adopted the Hague Declaration on the 
Environment. A connection between the environment and human rights was 
expressed wherein a fundamental duty to preserve the ecosystem was recognised as 
also the right to live in dignity in a viable global environment. The first paragraph of 
the Hague Declaration states:  
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“The right to live is the right from which all other rights stem. Guaranteeing this 
right is the paramount duty of those in charge to all States through out the world.”  
The Hague Declaration further adds that as a consequence of the right to live in 
dignity there is a duty on the community of nations, present and future generations 
to do all that can be done to preserve the quality of the atmosphere. 
 
In 1990, the Commission on Human Rights adopted a Resolution8 on ‘Human Rights 
and the Environment’, in which it underscored the link between the preservation of 
the environment and the promotion of human rights. In the same year, UNGA 
observed that environmental protection is indivisible from the achievement of full 
enjoyment of human rights by all.   
 
 Twenty years after Stockholm, the Earth Summit (UNCED 1992) was held in Rio de 
Janeiro, Brazil, which was unparalleled in terms of size and the scope of its concerns. 
Attended by over 30,000 governmental and non-governmental organisations from 
over 170 countries, the Earth Summit dramatically changed the international legal 
framework involving environmental issues. It laid forth its aim of aiding 
governments to re-evaluate economic development and find ways to halt the 
destruction of irreplaceable natural resources and pollution of the planet. 
 
However, despite the Stockholm Declaration, 1972, which linked the environment 
and human rights, the approach followed in the Rio Declaration, 1992, was such that 
human well-being was linked to the environment without any mention of human 
rights. The Rio Declaration, 1992, supported the anthropocentric approach based on 
the view that environmental protection is primarily justified as a means for 
protecting humans. Moreover, due to the competing concerns of the developed and 
the developing countries, the concern at Rio shifted from environment to sustainable 
development. Principle 1 of the Rio Declaration, 1992, states,  
“Human beings are at the centre of concerns for sustainable development. They are 
entitled to a healthy and productive life in harmony with nature.”  
 
The right to a healthy and productive life in harmony with nature and the right to 
environmental information and public participation in decision-making were 
important contributions towards ensuring transparency and accountability. Principle 
10 of the Rio Declaration, 1992 states 
“Environmental issues are best handled with the participation of all concerned 
citizens, at the relevant level. At the national level, each individual shall have 
appropriate access to information concerning the environment that is held by 
public authorities, including information on hazardous materials and activities in 
their communities, and the opportunity to participate in decision making processes. 
States shall facilitate and encourage public awareness and participation by making 
information widely available. Effective access to judicial and administrative 
proceedings, including redress and remedy, shall be provided.”  
 
Although the Rio Declaration, 1992, affirmed several of the principles in the 
Stockholm Declaration, 1972, especially those relating to the State’s responsibility 
towards preventing environmental harm, compensation for harm due to pollution 
and environmental damage, correlation between environmental pollution and health, 
and re-enforcement of the ‘polluter pays principle’ and the precautionary principle, it 
failed to develop a human right to environment as a substantive right. In pursuit of sustainable development, an Action Plan was adopted in the form of Agenda 219, a 
Global Programme of Action on Sustainable Development, which covered a wide 
range of issues such as atmospheric pollution, biodiversity, protection of the marine 
environment, deforestation, desertification and hazardous substances. The UN 
Framework Convention on Climate Change, the Convention on Biodiversity and the 
Convention to Combat Desertification were opened for signature at the Conference. 
Another product of the Earth Summit was the Statement of Forest Principles, dealing 
with the development, preservation and management of the planet’s remaining 
forests. 
 
Several other Conventions came about after UNCED, 1992. The objective of these 
Conventions was to exhort the world community to support the environmentally 
sound management of toxic chemicals and hazardous waste, highly migratory fish 
stocks, desertification, civil liability for oil pollution damage and climate change. 
Thereafter, several significant regional environmental developments also took place, 
the most notable amongst them being the Ministerial Declaration on 
Environmentally Sound and Sustainable Development in Asia and the Pacific, which 
was adopted in Bangkok, Thailand in 1990. In the European region, the European 
Charter on Environment and Health was adopted in 1989, linking health and well
being with a clean and harmonious environment.                                                   
 
After the Chernobyl disaster of 1984, the international community became conscious 
of potential threats from radiation and adopted a number of international 
instruments that addressed the trans-border impact of nuclear accidents, namely, the  
Convention on Early Notification of a Nuclear Accident (1986), and the Convention 
on Assistance in the Case of a Nuclear Accident or Radiological Emergency (1986). 
Although these instruments do not directly refer to human rights, their intent 
appears to protect the life of people at large from the impact of nuclear and 
radiological emissions arising out of trans-border activities and accidents from 
across the borders. 
 
3.6 JURISPRUDENCE EVOLVED BY COURTS AND TRIBUNALS AT THE INTERNATIONAL, REGIONAL AND NATIONAL LEVELS   
 
The International Court of Justice, in the Nuclear Weapons Advisory Opinion case14, 
confirmed the international customary law regarding the principle that States have 
an obligation not to cause or allow environmental harm outside their borders. It 
stated that:   
“The Court also recognises that the environment is not an abstraction but 
represents the living space, the quality of life and the very health of human beings, 
including the generations unborn. The existence of the general obligation of states 
to ensure that the activities within their jurisdiction and control respect the 
environment of other States or of areas beyond the national control  and do not 
cause harm outside their borders is now a part of the corpus international law 
relating to the environment.” The Court confirmed this ruling in the Gabacikovo–Nagymaros Dam case,15 stating: 
“It is primarily in the last two decades that safeguarding the ecological balance has 
come to be considered an ‘essential interest’ of all the states.’ In the same case Judge 
Weeramantry wrote-“The protection of the environment is ….a vital part of 
contemporary human rights doctrine, for it is sine qua non for numerous human 
rights such as the right to health and the right to life itself. It is scarcely necessary 
to elaborate on this, as damage to the environment can impair and undermine all 
the human rights spoken of in the Universal Declaration and other human rights 
instruments.”  
  
The European Commission and the European Court on Human Rights have 
considered cases in which environmental threats have been linked to human rights, 
and have consistently held that the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (European Convention) must be 
interpreted in the light of present-day conditions and it has followed the same 
principle in its decisions relating to environmental rights. The European Court 
interpreted Article 8 of the European Convention relating to the right to privacy, 
home and property in dealing with the case pertaining to excessive noise pollution 
emanating from an airport resulting in intolerable stress and violation of the 
petitioner’s right to privacy. Besides Article 8 of the European Convention relating to 
the right to respect for private and family life, the European Court has referred to 
other articles, namely, Article 2  relating to right to life; Protocol 1, Article 1  relating 
to the right to peaceful enjoyment of possessions and property; and Article 6  relating to the right to a fair hearing.  With reference to the Arrondelle16, Guerra17, LopezOstra18, Oneryildiz19, Taskin20, Fadeyeva21, Budayaeva22 and Tatar23 cases, it has 

shown how the right to private life or the right to life can be used to compel 
                                                
 15 Gabacikovo-Nagymaros project (Hung.v.Slo.) Sept 25,1997, 1997 I.C.J. 
16 Arrondelle v UK (1983)5EHRR 118
 17 Guerra v Italy (1998) 26 EHRR 357. 
18 Lopez-Ostra v Spain (1994) 20 EHRR 277. 
 19 Oneryildiz v Turkey (2004) ECHR 657. 
20 Taskin v Turkey (2004) ECHR, paras 113-9. 
21 Fadeyeva v Russia (2005) ECHR 376. 
22 Budayeva v Russia (2008) ECHR 
23 Tatar v Romania (2009) ECHR, para 88. 
 
governments to regulate environmental risks, enforce environmental laws or disclose 
information. The significance of these cases is that the Court and the Commission 
allowed individuals to bring claims for violation of environmental rights under the 
European Convention, which otherwise does not have any provision regarding a right 
to environment. In the Lopez Ostra case, the European Court, giving an expansive 
interpretation of Article 8, held that the degradation of the environment may affect 
the individual’s well-being so as to deprive the individual of enjoyment of private and 
family life under Article 8(1) and awarded compensatory damages. In the Guerra 
case, relating to the environmental risks posed by living close to a chemical factory, 
the Court held that the State had failed to provide the applicant with access to 
environmental information and had, therefore, violated an obligation under the 
European Convention to ensure respect for family life. In the Onerylidz case, the 
Court held that in respect of the public’s right to information about dangerous 
activities with unknown consequences for health, such as nuclear tests, there is a 
duty to establish an ‘effective’ and ‘accessible’ procedure for allowing those involved 
to obtain relevant information.   
 
Thus, though the European Convention may not directly require the States to protect 
the environment, yet the Court’s decisions do require them to protect anyone whose 
rights are or may be seriously affected by environmental nuisances. Practical 
measures in such cases include law enforcement. The case law points to the fact that 
the Court has used the balancing factor without giving priority to human rights over 
environmental rights or environmental rights as against the right of the States to 
pursue economic development. The Court’s willingness to recognise the nexus 
between environment protection and human rights in its environmental decisions 
reflects a growing recognition of the importance of environmental issues specifically 
the quality of the environment and the need to protect it from environmental threats 
(Acevedo, 1999). The European Court has had a major influence on other human 
rights systems especially the jurisprudence of the American Court of Human Rights 
as well as the universal human rights system (Meron, 2006).  
 
In 1985, in a case24 before the Inter-American Commission on Human Rights, the 
Yanomani Indians alleged that Brazil had violated their right to life, liberty and 
personal security, since it did not take adequate measures to protect the safety and 
health of indigenous communities. The construction of a highway and the grant of 
concessions to exploit resources caused environmental damage that resulted in the 
loss of life and cultural identity. It brought an influx of newcomers to the lands of the 
Yanomani. These new populations brought with them various diseases which 
devastated the indigenous population and resulted in the loss of life and cultural 
identity of the Yanomani people. The Commission found that Brazil had violated the 
right as claimed.  
 
Over 177 constitutions throughout the world have recognised the right to a clean and 
healthy environment and impose a duty on the States to prevent environmental harm, 
or specifically mention in the text the protection of the environment or natural 
resources (Boyd, 2014). Some of the legal provisions enable individuals and groups 
with the right to file legal action to protect the environment or fight against pollution 
(Filmer-Wilson and Anderson, 2005). In a number of developing countries, courts 
have evolved a rights-based approach to environmental protection and management. 
Portugal25 in 1976 and Spain in 1978 were the first two countries to include the right 
to a healthy environment in their constitutions. Explicit protection has been 
accorded to environment in many Latin American countries. The Courts in Argentina 
recognised ‘the right to a healthy and suitable environment’ even prior to 1994, the 
year when it was included in the Constitution. In a review of jurisprudence on human 
rights and environment protection  evolved by the national courts in Argentina, Chile, 
Colombia, Cost Rica, Ecuador and Peru a wide range of environmental issues which 
came up before the courts have been listed ( Adriana and Arnal, 2002). These include 
claims relating to the rights of the indigenous peoples to protect their forests from 
logging, safeguarding the environment from the adverse effects of industrial air 
pollution, protection of native tree species, right to protect a national park. 
Important lessons drawn from a survey of court cases in these countries are that the 
courts are recognising the right to a healthy environment as a right fundamental to 
the existence of humanity and defining the nature and content of the right to a 
healthy environment through their landmark decisions (Adriana and Arnal , 2002). The Constitution court of Colombia held in the Fundepublico26 that the protection of 
the environment is a compromise between the present and the future generations. In a 1988 case27 in Chile, the Supreme Court explained that-  
                                                 
“Present claims are particularly relevant because they relate to the right to live in an environment free from pollution [ . ] . [These problems] affect not only the well being of man but also his own life, and actually not only [the livelihood ] of a single community of persons, at present: future generations would claim the lack of prevision of their predecessors if the environment would be polluted and nature destroyed [ . ] “. 
Another example is Costa Rica, where the right to ‘a healthy environment’ has been 
affirmed by the Supreme Court. In a 1993 case28 the court stated that ‘although man 
has the right to use the environment for his own development, it has also the 
obligation to protect it and preserve it so that future generations can use it’. 
In South Asian countries, notably, India, Pakistan and Bangladesh, hundreds of cases 
have been brought as public interest issues before the higher courts. The cases have 
ranged from mining, forestry, and bio-diversity to pollution, hazardous wastes and 
construction projects (Razzaque, 2007). The relevant Indian cases have been 
discussed in Chapter 5 in the context of the role of the Indian judiciary in 
environment protection. 
 
In a case29 before the Philippines Supreme Court, the Court, on the basis of a 
Constitutional “right of the people to a balanced and healthful ecology”, annulled a 
number of unsustainable logging licenses. The Philippines Supreme Court ruled in 
favour of the petitioners who were minors and brought a class suit with 
environmental damage claims on behalf of themselves and generations yet unborn 
while invoking the right to a balanced and healthful ecology. They associated this 
right with the twin concepts of intergenerational responsibility and intergenerational 
justice, and called for cancellation of all existing timber licenses. They claimed that 
excessive deforestation had led to a host of environmental tragedies such as drought, 
flooding, water shortages, massive erosion, and salinisation of the water table and 
the disappearance of the indigenous Filipino culture.  
 
At the national level, in most cases of environmental degradation, the courts have 
invoked fundamental human rights embodied in the respective Constitution such as 
the right to life, to health, to self-determination, to food, and to shelter. Many 
national courts have recognised that the ‘right to life’, guaranteed as a fundamental 
right under the Constitution, includes the right to a clean and healthy environment. 
The Indian judiciary represents an outstanding example of innovative interpretation                                                  28  Carlos Roberto Mejía Chacón (1993) 
29 Minors Oposa v  Secretary of the Department of Environment and Natural Resources (1993) : Reprinted in 33 I.L.M 173 (1994) 
 
of the existing human rights in the form of constitutional rights such as giving an 
expanded meaning to the right to life to include the right to live in a healthy and 
pollution-free environment and an environment which is ecologically balanced. 
Similarly, while invoking the ‘right to health’ for environmental protection, the courts 
have stated that issues relating to environmental degradation such as pollution, poor 
sanitation and hazardous waste directly violate the right to health. In Argentina, a 
court has stated that environmental harm finds legal coverage in positive law, as it 
prejudices the health of those affected by polluting substances.  
As Professor Shelton points out, the human rights tribunals when deciding on 
complaints relating to human rights violations due to environmental degradation are 
increasingly incorporating and applying national and international standards to 
assess whether the government in question has compiled with its legal obligations. 
The government is required to comply with whatever environmental laws it has 
enacted as well as treaties to which it is a party (Shelton, 2010). 
 
3.7 IS THERE A RIGHT TO ENVIRONMENT IN THE INTERNATIONAL CONTEXT?  A CRITICAL ANALYSIS 
 
As is evident from the preceding sections, different approaches have emerged to 
explain how human rights and the environment are related, and the legal 
consequences that flow from the linkages. The three main approaches for 
environment protection have been in the form of firstly, mobilizing existing human 
rights, secondly, re-interpreting the existing rights and thirdly, articulating an 
independent right to environment as a substantive or procedural right (Anderson, 
1996). A rights based approach is preferable as it elevates the concern for 
environment protection and helps in formulation of policies aimed to conserve and 
protect the resource base and ecological processes on which all life depends (Shelton, 
2009).  
 
The right to environment, as a derivative right is embodied in the ‘right to life’ and 
there is a corresponding obligation on the States to take effective measures to protect 
human beings from the occurrence of environmental hazards (Ramcharan, 
1985). The right to environment can be derived from the currently recognised human 
rights to life, to health and to an adequate standard of living (Taylor, 1998). A human 
rights approach to environmental protection reduces the other environmental values 
to an instrumental use for humanity. The argument against having an independent 
right to environment articulated at the international level is that the established 
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rights are adequate to provide protection and to ensure a right to environment so 
that there is no need to proliferate new rights. A human rights based approach is 
inherently anthropocentric and too uncertain a concept to be of normative value 
(Boyle, 1996). However, one value of a human right according to Anderson is that it 
can be a moral force when legal arrangements fail (Anderson, 1996) . 
 
Certain minimum environmental protection standards are integral to realisation of 
human rights. After the Stockholm Declaration in 1972, a number of texts and 
articles appeared in which a legal case was made for ‘the human rights of individuals 
to be guaranteed a pure, healthful and a decent environment,’ (Gormley, 1976). 
Gibson argues that the right to environment is a broader ‘universal right’ of survival 
for the whole human race (Gibson, 1990). This view however is not supported by 
State practice. Large disparities exist between the States in terms of human 
development. Millions around the world are deprived of their right to the fulfillment 
of fundamental human needs, as they do not have access to safe drinking water, 
sanitation facilities and other basic amenities.  
 
In Europe, the right to privacy and family life has been used to counter the nuisances 
of both noise and industrial pollution. The right to freedom of expression has been 
used to support the right to information on environmental matters. The European 
system does not expressly or impliedly have a substantive right to environment. It 
has however been included in the African and the American regional conventions. In 
the African system the right relates to ‘peoples’ whereas in the American system to 
‘individuals’. These have been criticized as being ambiguous in scope and having a 
potential for conflict between environment protection and development goals.  
 
According to Anderson, defining a right to environment is a difficult exercise, as it 
suffers from the problem of subjectivity, definition and relativity, which makes it 
inherently problematic while considering any notion of universal human rights 
(Anderson, 1996). The desired quality of the environment will vary across cultures 
and is a value judgment which is difficult to codify in legal language. A series of 
adjectives are currently in use for alluding to the right to environment, including 
‘clean’, ‘healthy’, ‘decent’, ‘viable,’ ‘satisfactory’, ‘ecologically balanced’ and 
‘sustainable environment.’ There is no uniformity in the use of any particular term to 
describe the quality of the environment. The use of such terminologies is subject to 
divergent interpretations. As argued by Professor Cullet, the formulation of the right 
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as a plain ‘right to environment’ is no more imprecise than a right to a healthy or 
clean environment as the qualifying adjectives are themselves vague and subject to 
varied interpretations ( Cullet, 1995). The researcher is of the view that the 
expression ‘right to environment’ is inclusive and implies quality environment for 
which universally applicable minimum standards should be the agreed criteria and 
not the use of a particular terminology30. 
 
Several international environmental agreements have incorporated procedural rights. 
At the national level, several countries have incorporated the right to environment in 
their constitution as a justiciable right. According to Boyd, constitutional 
environmental rights and responsibilities are a catalyst for stronger environmental 
laws, better enforcement of those laws and enhanced public participation in 
environmental governance. There is a strong positive correlation between superior 
environmental performance and constitutional provisions requiring environmental 
protection. Nations with green constitutions have smaller ecological footprints and 
have reduced air pollution up to 10 times faster than nations without environmental 
provisions in their constitutions (Boyd, 2012). 
 
There has been a considerable debate on the subject and experts are divided on 
whether a right to environment exists in international law.  
More than two decades ago, Professor Sands commented that though there was no 
existing UN instrument expressly declaring the existence of a human right to 
environment, the right to a healthful environment was becoming an international 
human right (Sands, 1989). Professor Shelton acknowledged that there was a 
movement towards the recognition of such a right but it had not been widely 
accepted as a part of the human rights catalogue (Shelton, 2001). According to Handl, 
there is no evidentiary basis of a state practice or a general acceptance to suggest that 
a right to environment exists (Handl, 2001). A variation in national and international 
practice in relation to human rights and the environment, and the evidence of 
unwillingness on the part of the States to accept a right to environment make it 
difficult to claim that a customary law on the right to environment actually exists 
(Palmer, 2001). Lee suggests that while substantial evidence exists that a right to 
environment has emerged in Latin America and possibly in Africa, but that such a 
right does not yet exist in international law or in other regional systems (Lee, 2000).  
                                                 30 The expression ‘right to environment’ used in the Thesis implies a ‘right to a quality environment’ irrespective of the adjective used. 
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According to Rodriguez-Rivera, the question as to whether a right to environment 
exists in international law depends on the approach to the law. If we rely on the 
traditional sources of international law, such as binding instruments, then such a 
right has not yet emerged (Rodriguez-Rivera, 2001). If, however, we look at the 
accumulation of soft law instruments, which, Lee argues, reflect the will of the people, 
then a right to environment definitely exists (Lee, 2000).   
 
Alston taking a more forceful and negative approach to the existence of a right to 
environment, argues that while there has been a significant debate on the existence 
of a right to environment, there is hardly any support in international law for the 
existence of a free-standing human right to environment.  He argues that the focus 
has been on the synergies that can be achieved by linking human rights and 
environmental protection, rather on the recognition of a right to environment. 
(Alston 2001).  
 
In a review seminar held in 2002, the legal experts deliberating on the issue took 
note of the various developments to support the growing recognition of a right to a 
safe and healthy environment but concluded that a right to environment had not 
been clearly articulated and defined in international law (OHCHR-UNEP, 2002). 
Some scholars are of the view that while the connection between human rights and 
the environment is being increasingly recognised in international law, an actual right 
to environment has not yet emerged.  
 
Though over the years no convention has been put in place, a number of non-binding 
and widely accepted declarations supporting the individual right to a clean 
environment have since been adopted (Sands, 2003). Though declarations and 
resolutions are not regarded as law but they have the potential to lead to the 
development of law. ‘States intentionally choose to enter into non-binding 
instruments rather than binding instruments and their willingness to enter non
binding does not reflect their consent to be bound by those norms (Shelton, 2006).   
In the last forty years, while states have generally recognised the effect of 
environmental harms on human populations and joined hands to address issues such 
as pollution, movement of toxic and hazardous waste, industrial accidents; and 
human rights tribunals and experts have adopted the approach that environmental 
protection is a pre-requisite for the enjoyment of human rights and have applied 
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international principles such as polluter must pay, no consensus has yet emerged on 
the proclamation of a right to environment in the form of a binding international 
convention ( Shelton,2010). 
 
While environmental provisions are increasingly finding a place in international and 
national laws, they are still not sufficient to ensure full environmental protection or 
the full enjoyment of fundamental human rights. While procedural rights have been 
included in an international treaty, providing for participation in decision-making, 
and the right to information and access to justice (Aarhus Convention, 1998), these 
can be regarded as instruments or means aimed towards the fulfillment of a human 
right to an environment of quality. But these provisions are, by no means, adequate 
to ensure that the basic human right to an environment of high quality is preserved, 
protected and promoted. In practice, the procedures are mostly used in the 
framework of development projects and urban habitations, and tend to mainly reflect 
the concerns about the quality of life of people whose lives may not even be directly 
threatened by their physical environment. Often, people at the grassroots level are 
unable to discern the nuances and organise themselves to articulate their views 
against a particular project. Public hearings are often manipulated by people in 
power, leaving the poor and the vulnerable to face the consequences of 
environmental degradation. Even where they are able to articulate their concerns, 
they have been bribed or victimised into silence. 
 
Many fundamental human rights such as the right to life and right to health can be 
fully realised only in an environment of quality. Various courts have held that air and 
water pollution, poor sanitation, and the accumulation or disposal of hazardous 
wastes in a manner leading to environmental degradation negatively impact the right 
to health. Similarly, courts have held that the right to life includes the right to a clean 
and healthy environment in which to live that life. The Supreme Court of India has 
interpreted the right to life guaranteed by Article 21 of the Constitution of India to 
include the right to a wholesome environment. An approach based on protecting the 
quality of the environment as a basic and fundamental human right would thus be 
useful in moulding public policies in such a way as to ensure the protection of the 
resources and the ecological processes on which all life depends. 
   
The argument against the articulation of an independent right to environment is that 
human rights are codified in treaties ratified by governments, and governments can 
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be held accountable for the implementation of international law.  Moreover, human 
rights courts and monitoring bodies are well equipped to enforce the right to 
environment within the rubric of existing human rights to meet the ends of 
environmental justice.  This has been largely followed by the European Court of 
Human Rights wherein the Court has balanced the rights of the individual as against 
the rights of the public at large while addressing environmental issues under the 
European Convention. If the right to environment is considered a fundamental right, 
unless articulated as an independent right, the over-riding priority that environment 
deserves may be lost in the competing interest of other human rights.  
 
As put forth by Boyle, the relationship between the environment and human rights is 
not simple or straightforward. An important aspect which he brings out is that 
existing human rights treaties are not applicable to trans-boundary pollution and 
global climate change.  Developed countries insist that the scope of climate crisis may 
be international but the protection and promotion of human rights is the sole 
responsibility of the respective countries to protect their citizens and others within 
their jurisdiction. The developing countries argue that to protect human rights in the 
face of climate change, along with the national level commitments the international 
community must respect the extra territorial human rights obligations and refrain 
from taking action that interferes with the enjoyment of human rights in other 
countries. They must also prevent private parties over whom they have influence  
from interfering in the enjoyment of human rights in other countries ( Limon,2009). 
As the definition of the right to environment is still controversial Boyle suggests that 
the codification could be in the form of a declaration or a protocol. Further, any 
codification will have to take into account the procedural rights which have been 
added to human rights law since the Rio Declaration of 1992 (Boyle, 2012).  
 
In view of the jurisprudence that has evolved at the national and international level, 
over the years, the time has come for the articulation of a substantive right to 
environment in the form of an international convention. The Human Rights Council 
should draw upon the decades of work done by the UN and other international 
bodies to articulate the linkage between the protection of the environment and 
human rights. While integrating the right to environment as an independent right 
into the global human rights framework the convention should set out the guiding 
principles based on equality, non-discrimination, access to justice, participation in 
decision-making and access to information. While reaffirming the linkage between 
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the right to life and the right to health and the right of every individual to have access 
to an environment of quality so as to live a life with dignity, the convention should set 
out the environmental dimensions of human rights law. It should however, not limit 
itself to either the ICCPR or the ICESCR. It should take into account the vast case law 
and the jurisprudence developed by the international and regional courts. Once the 
legal rights are spelled out, it will require states to take on the responsibility of 
respecting, protecting and fulfilling those rights. The convention should spell out the 
obligations on part of the governments to protect and promote the right to an 
environment of quality. It should also build in requirements for individuals, 
communities and for businesses to respect the right. 
 
People should be made aware of what their rights are and how they can be protected. 
The states must take positive steps to ensure that everyone has minimum essential 
level of support they need in terms of food, health care, shelter and education.  The 
convention should promote international co-operation towards sustainable 
development and require national and international independent monitoring. In case 
the government fails to act, it would be committing a breach in fulfilling its 
obligations under the convention. As part of the reporting process, regular reports by 
states to monitoring bodies on how the rights are being implemented will ensure 
accountability. Once a country ratifies the obligations established by the convention, 
it should be reflected in the state’s national legal framework, development planning, 
budget and in its sectoral policies.  
 
The biggest challenge however, in articulation of an independent right to an 
environment of quality and its codification in the form of an international convention 
is the setting of environmental standards which will be acceptable to both, the 
developed and the developing countries. The right however would make explicit the 
relationship between the environment, human rights and sustainable development.  
 
The articulation of a right to environment and its legal enforceability in the national 
context of the jurisprudence evolved by the judiciary in India is discussed in the next 
chapter.
